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ews regarding the standards of conduct under
Cruel, Inhuman and Degrading Treatment or

Punishment as implemented by Sections 2340~2340A of title 18 of the United States
Code. As we understand it, this question has arisen in the context of the conduct of

interrogations outside of the United States.

We conclude below that Section 2340A

proscribes acts inflicting, and that are spgcifically intended to inflict, severe pain or
suffering, whether mental or physical. Those acts must be of an extreme nature to rise to
the level of torture within the meaning of S¢ction 2340A and the Convention. We further
conclude that certain acts may be cruel, inhuman, or degrading, but still not produce pain
and suffering of the requisite intensity to fa]l within Section 2340A”s proscription against
torture. We conclude by examining possible defenses that would negate any claim that-
certain interrogation methods violate the statute.

In Part I, we examine the criminal sfatute’s text and history. We conclude that for
an act to constitute torture as defined in Section 2340, it must inflict pain that is difficult
to endure. Physical pain amounting to torthire must be equivalent in intensity to the pain
accompanying serious physical injury, such as organ failure, impairment of bodily
function, or even death. For purely menta] pain or suffering to amount to torture under
Section 2340, it must result in significant piychological harm of significant duration, e.g.,
lasting for months or even years. We conclude that the mental harm also must resuit
from one of the predicate acts listed in the statute, namely: threats of imminent death;
threats of infliction of the kind of pain that would amount to physical torture; infliction of
such physical pain as a means of psychological torture; use of drugs or other procedures
designed to deeply disrupt the senses, or fiindamentally alter an individual’s personality;
or threatening to do any of these things to|a third party. The legislative history simply
reveals that Congress intended for the statute’s definition to track the Convention’s
definition of torture and the reservations, understandings, and declarations that the United
States submitted with its ratification. We| conclude that the statute, taken as a whole,
makes plain that it prohibits only extreme acts.

In Part II, we examine the text, ratification history, and negotiating history of the
Torture Convention. We conclude that the treaty’s text prohibits only the most extreme




acts by reserving criminal penalties solely for torture and declining to require such
penalties for “cruel, inhuman, or degrading treatment or punishment.” This confirms our
view that the criminal statute penalizes only the most egregious conduct. Executive
branch interpretations and representations to the Senate at the time of ratification further
confirm that the treaty was intended to reach only the most extreme conduct.

In Part III, we analyze the jurisprudence of the Torture Victims Protection Act, 28
U.S.C. § 1350 note (2000), which provides civil remedies for torture victims, to predict
the standards that courts might follow in determining what actions reach the threshold of
torture in the criminal context. We conclude from these cases that courts are likely to
take a totality-of-the-circumstances approach, and will look to an entire course of
conduct, to determine whether certain acts will violate Section 2340A. Moreover, these
cases demonstrate that most often torture involves cruel and extreme physical pain. In
Part IV, we examine international decisions regarding the use of sensory deprivation
techniques. These cases make clear that while many of these techniques may amount to
cruel, inhuman or degrading treatment, they do not produce pain or suffering of the
necessary intensity to meet the definition of torture. From these decisions, we conclude
that there is a wide range of such techniques that will not rise to the level of torture.

In Part V, we discuss whether Section 2340A may be unconstitutional if applied
to interrogations undertaken of enemy combatants pursuant to the President’s
Commander-in-Chief powers. We find that in the circumstances of the current war
against al Qaeda and its allies, prosecution under Section 2340A may be barred because
enforcement of the statute would represent an unconstitutional infringement of the
President’s authority to conduct war. In Part VI, we discuss defenses to an allegation that
an interrogation method might violate the statute. We conclude that, under the current
circumstances, necessity or self-defense may justify interrogation methods that might
violate Section 2340A. :

L 18 U.S.C. §§ 2340-2340A
Section 2340A makes it a criminal offense for any person “outside the United

States [to] commit{] or attempt{] to commit torture.” Section 2340 defines the act of
torture as an:

' If convicted of torture, a defendant faces 2 fine or up to twenty years’ imprisonment or both. If, however,
the act resulted in the victim’s death, a defendant may be sentenced to life imprisonment or to death. See
18 US.C.A. § 2340A(a). Whether death results from the act also affects the applicable statute of
limitations. Where death does not result, the statute of limitations is eight years; if death results, there is no
statute of limitations. See 18 U.S.C.A. § 3286(b) (West Supp. 2002); id. § 2332b(g)(5)(B) (West Supp.
2002). Section 2340A as originally enacted did not provide for the death penalty as a punishment. See
Omnibus Crime Bill, Pub. L. No.103-322, Title VI, Section 60020, 108 Stat. 1979 (1994) (amending
section 2340A to provide for the death penalty); H. R. Conf, Rep. No. 103-711, at 388 (1994) (noting that
the act added the death penalty as a penalty for torture).

Most recently, the USA Patriot Act, Pub. L. No. 107-56, 115 Stat. 272 (2001), amended section
2340A to expressly codify the offense of conspiracy to commit torture. Congress enacted this amendment
as part of a broader effort to ensure that individuals engaged in the planning of terrorist activities could be
prosecuted irrespective of where the activities took place. See H. R. Rep. No. 107-236, at 70 (2001)
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act committed by a person acting under the color of law specifically
intended to inflict severe physical or mental pain or suffering (other than
pain or suffering incidental to lawful sanctions) upon another person
within his custody or physical control.

18 US.C.A. § 2340(1); see id. § 2340A. Thus, to convict a defendant of torture, the
prosecution must establish that: (1) the torture occurred outside the United States; (2) the
defendant acted under the color of law; (3) the victim was within the defendant’s custody
or physical control; (4) the defendant specifically intended to cause severe physical or
mental pain or suffering; and (5) that the act inflicted severe physical or mental pain or
suffering. See also S. Exec. Rep. No. 101-30, at 6 (1990) (“For an act to be ‘torture,’ it
must . . . cause severe pain and suffering, and be intended to cause severe pain and
suffering.”). You have asked us to address only the elements of specific intent and the
infliction of severe pain or suffering. As such, we have not addressed the elements of
“outside the United States,” “color of law,” and “custody or control.” At your request,
we would be happy to address these elements in a separate memorandum. '

A, “Specifically Intended”

‘To violate Section 2340A, the statute requires that severe pain and suffering must
be inflicted with specific intent. See 18 U.S.C. § 2340(1). In order for a defendant to
have acted with specific intent, he must expressly intend to achieve the forbidden act.
See United States v. Carter, 530 U.S. 255, 269 (2000); Black’s Law Dictionary at 814
(7th ed. 1999) (defining specific intent as “[t]he intent to accomplish the precise criminal
act that one is later charged with”). For example, in Ratzlaf v. United States, 510 U.S.
135, 141 (1994), the statute at issue was construed to require that the defendant act with
the “specific intent to commit the crime.” (Intemal quotation marks and citation
omitted). As a result, the defendant had to act with the express “purpose to disobey the
law” in order for the mens rea element to be satisfied. /bid. (internal quotation marks and
citation omitted)

Here, because Section 2340 requires that a defendant act with the specific intent
to inflict severe pain, the infliction of such pain must be the defendant’s precise objective.
If the statute had required only general intent, it would be sufficient to establish guilt by
showing that the defendant “possessed knowledge with respect to the actus reus of the
crime.” Carter, 530 U.S. at 268. If the defendant acted knowing that severe pain or

(discussing the addition of “conspiracy” as a separate offense for a variety of “Federal terrorism
offense[s]").

2 We note, however, that 18 U.S.C. § 2340(3) supplies a definition of the term “United States.” It
defines it as “all areas under the jurisdiction of the United States including any of the places described in”
18 U.S.C. §§ 5and 7, and in 49 U.S.C. § 46501(2). Section S provides that United States “includes all
places and waters, continental or insular, subject to the jurisdiction of the United States.” By including the
definition set out in Section 7, the term “United States” as used in Section 2340(3) includes the “special
maritime and temitorial jurisdiction of the United States.” Morcover, the incorporation by reference to
Section 46501(2) extends the definition of the “United States” to “special aircraft jurisdiction of the United
States.”



suffering was reasonably likely to result from his actions, but no more, he would have
acted only with general intent. See id. at 269; Black’s Law Dictionary 813 (7th ed. 1999)
(explaining that general intent “usu[ally] takes the form of recklessness (involving actual
awareness of a risk and the culpable taking of that risk) or negligence (involving
blameworthy inadvertence)”). The Supreme Court has used the following example to
illustrate the difference between these two mental states:

[A] person entered a bank and took money from a teller at gunpoint, but
deliberately failed to make a quick getaway from the bank in the hope of
being arrested so that he would be returned to prison and treated for
alcoholism. Though this defendant knowingly engaged in the acts of
using force and taking money (satisfying “general intent”), he did not
intend permanently to deprive the bank of its possession of the money
(failing to satisfy “specific intent”).

Carter, 530 U.S. at 268 (citing 1 W. LaFave & A. Scott, Substantive Criminal Law § 3.5,
at 315 (1986)).

As a theoretical matter, therefore, knowledge alone that a particular result is
certain to occur does not constitute specific intent. As the Supreme Court explained in
the context of murder, “the . . . common law of homicide distinguishes . . . between a
person who knows that another person will be killed as a result of his conduct and a
person who acts with the specific purpose of taking another’s life[.]” United States v.
Bailey, 444 U.S. 394, 405 (1980). “Put differently, the law distinguishes actions taken
‘because of a given end from actions taken ‘in spite of their unintended but foreseen
consequences.” Vacco v. Quill, 521 US. 793, 802-03 (1997). Thus, even if the
defendant knows that severe pain will result from his actions, if causing such harm is not
his objective, he lacks the requisite specific intent even though the defendant did not act
in good faith. Instead, a defendant is guilty of torture only if he acts with the express
purpose of inflicting severe pain or suffering on a person within his custody or physical
control. While as a theoretical matter such knowledge does not constitute specific intent,
juries are permitted to infer from the factual circumstances that such intent is present.
See, e.g., United States v. Godwin, 272 F.3d 659, 666 (4th Cir. 2001); United States v.
Karro, 257 F.3d 112, 118 (2d Cir. 2001); United States v. Wood, 207 F.3d 1222, 1232
(10th Cir. 2000); Henderson v. United States, 202 F.2d 400, 403 (6th Cir.1953).
Therefore, when a defendant knows that his actions will produce the prohibited result, a
Jury will in all likelihood conclude that the defendant acted with specific intent.

Further, a showing that an individual acted with a good faith belief that his
conduct would not produce the result that the law prohibits negates specific intent. See,
e.g., South Atl. Lmtd. Ptrshp. of Tenn. v. Reise, 218 F.3d 518, 531 (4th Cir. 2002). Where
a defendant acts in good faith, he acts with an honest belief that he has not engaged in the
proscribed conduct. See Cheek v. United States, 498 U.S. 192, 202 (1991); United States
v. Mancuso, 42 F.3d 836, 837 (4th Cir. 1994). For example, in the context of mail fraud,
if an individual honestly believes that the material transmitted is truthful, he has not acted
with the required intent to deceive or mislead. See, e.g., United States v. Sayakhom, 186



F.3d 928, 93940 (9th Cir. 1999). A good faith belief need not be a reasonable one. See
Cheek, 498 U.S. at 202.

Although a defendant theoretically could hold an unreasonable belief that his acts
would not constitute the actions prohibited by the statute, even though they would as a
certainty produce the prohibited effects, as a matter of practice in the federal criminal
justice system it is highly unlikely that a jury would acquit in such a situation. Where a
defendant holds an unreasonable belief, he will confront the problem of proving to the
jury that he actually held that belief. As the Supreme Court noted in Cheek, “the more
unreasonable the asserted beliefs or misunderstandings are, the more likely the jury ...
will find that the Government has carried its burden of proving” intent. Id. at 203-04.
As we explained above, a jury will be permitted to infer that the defendant held the
requisite specific intent.  As a matter of proof, therefore, a good faith defense will prove
more compelling when a reasonable basis exists for the defendant’s belief.

B. “Severe Pain or Suffering”

The key statutory phrase in the definition of torture is the statement that acts
amount to torture if they cause “severe physical or mental pain or suffering.” In
examining the meaning of a statute, its text must be the starting point. See INS v.
Phinpathya, 464 U.S. 183, 189 (1984) (“This Court has noted on numerous occasions
that in all cases involving statutory construction, our starting point must be the language
employed by Congress, . . . and we assume that the legislative purpose is expressed by
the ordinary meaning of the words used.”) (internal quotations and citations omitted).
Section 2340 makes plain that the infliction of pain or suffering per se, whether it is.
physical or mental, is insufficient to amount to torture. Instead, the text provides that
pain or suffering must be “severe.” The statute does not, however, define the term
“severe.” “In the absence of such a definition, we construe a statutory term in accordance
with its ordinary or natural meaning.” FDIC v. Meyer, 510 U.S. 471, 476 (1994). The
dictionary defines “severe” as “[u]nsparing in exaction, punishment, or censure” or
“[IInflicting discomfort or pain hard to endure; sharp; afflictive; distressing; violent;
cxireme; as severe pain, anguish, torture.” Webster’s New Intemational Dictionary 2295
(2d ed. 1935); see American Heritage Dictionary of the English Language 1653 (3d ed.
1992) (“extremely violent or grievous: severe pain”) (emphasis in original); IX The
Oxford English Dictionary 572 (1978) (“Of pain, suffering, loss, or the like: Grievous,
extreme” and “of circumstances . . .: hard to sustain or endure”). Thus, the adjective
“severe” conveys that the pain or suffering must be of such a high level of intensity that
the pain is difficult for the subject to endure.

Congress’s use of the phrase “severe pain” elsewhere in the United States Code
can shed more light on its meaning. See, e.g., West Va. Univ. Hosps., Inc. v. Casey, 499
U.S. 83, 100 (1991) (“[Wle construe [a statutory term] to contain that permissible
meaning which fits most logically and comfortably into the body of both previously and
subsequently enacted law.”). Significantly, the phrase “severe pain” appears in statutes
defining an emergency medical condition for the purpose of providing health benefits.
See, e.g., 8 U.S.C. § 1369 (2000); 42 U.S.C § 1395w-22 (2000); id. § 1395x (2000); id. §



1395dd (2000); id. § 1396b (2000); id. § 1396u-2 (2000). These statutes define an
emergency condition as one “manifesting itself by acute symptoms of sufficient severity
(including severe pain) such that a prudent lay person, who possesses an average
knowledge of health and medicine, could reasonably expect the absence of immediate
medical attention to result in—placing the health of the individual . . . (1) in serious
jeopardy, (ii) serious impairment to bodily functions, or (iii) serious dysfunction of any
bodily organ or part.” Id. § 1395w-22(d)(3)(B) (emphasis added). Although these
statutes address a substantially different subject from Section 2340, they are nonetheless
helpful for understanding what constitutes severe physical pain. They treat severe pain as
an indicator of ailments that are likely to result in permanent and serious physical damage
in the absence of immediate medical treatment. Such damage must rise to the level of
death, organ failure, or the permanent impairment of a significant body function. These
statutes suggest that “severe pain,” as used in Section 2340, must rise to a similarly high
level—the level that would ordinarily be associated with a sufficiently serious physical
condition or injury such as death, organ failure, or serious impairment of body
functions—in order to constitute torture.’

C. “Severe mental pain or suffering”

Section 2340 gives further guidance as to the meaning of “severe mental pain or
suffering,” as distinguished from severe physical pain and suffering. The statute
defines “severe mental pain or suffering” as:

the prolonged mental harm caused by or resulting from—

(A) the intentional infliction or threatened infliction of severe physical
pain or suffering;

(B) the administration or application, or threatened administration or
application, of mind-altering substances or other procedures calculated to
disrupt profoundly the senses or the personality;

(C) the threat of imminent death; or

> One might argue that because the statute uses “or” rather than “and” in the phrase “pain or suffering” that
“severe physical suffering” is a concept distinct from “severe physical pain.” We believe the better view of
the statutory text is, however, that they are not distinct concepts. The statute does not define “severe
mental pain” and “severe mental suffering” separately. Instead, it gives the phrase “severe mental pain or
suffering” a single definition. Because “pain or suffering” is single concept for the purposes of “severe
mental pain or suffering,” it should likewise be read as a single concept for the purposes of severe physical
pain or suffering. Moreover, dictionariesdefine the words “pain” and “suffering” in terms of each other.
Compare, e.g., Webster's Third New International Dictionary 2284 (1993) (defining suffering as “the
endurance of , . . pain” or “a pain endured”); Webster’s Third New International Dictionary 2284 (1986)
(same); XVII The Oxford English Dictionary 125 (2d ed. 1989) (defining suffering as “the bearing or
undergoing of pain”™); with, e.g.,Random House Webster’s Unabridged Dictionary 1394 (2d ed. 1999)
(defining “pain” as “physical suffering”); The American Heritage Dictionary of the English Language 942
(College ed. 1976) (defining pain as “suffering or distress”). Further, even if we were to read the infliction
of severe physical suffering as distinct from severe physical pain, it is difficult to conceive of such
suffering that would not involve severe physical pain. Accordingly, we conclude that “pain or suffering” is
a single concept within the definition of Section 2340,



(D) the threat that another person will imminently be subjected to death, severe
physical pain or suffering, or the administration or application of mind-altering
substances or other procedures calculated to disrupt profoundly the senses or
personality.

18 US.C. § 2340(2). In order to prove “severe mental pain or suffering,” the statute
requires proof of “prolonged mental harm” that was caused by or resulted from one of
four enumerated acts. We consider each of these elements.

1. “Prolonged Mental Harm”

As an initial matter, Section 2340(2) requires that the severe mental pain must be
evidenced by “prolonged mental harm.” To prolong is to “lengthen in time” or to
“extend the duration of, to draw out.” Webster’s Third New International Dictionary
1815 (1988); Webster’s New International Dictionary 1980 (2d ed. 1935). Accordingly,
“prolong” adds a temporal dimension to the harm to the individual, namely, that the harm
must be one that is endured over some period of time. Put another way, the acts giving
rise to the harm must cause some lasting, though not necessarily permanent, damage. For
example, the mental strain experienced by an individual during a lengthy and intense
interrogation—such as one that state or local police might conduct upon a criminal
suspect—would not violate Section 2340(2). On the other hand, the development of a
mental disorder such as posttraumatic stress disorder, which can last months or even
years, or even chronic depression, which also can last for a considerable period of time if
untreated, might satisfy the prolonged harm requirement. See American Psychiatric
Association, Diagnostic and Statistical Manual of Mental Disorders 426, 439-45 (4thed."
1994) (“DSM-IV”). See also Craig Haney & Mona Lynch, Regulating Prisons of the
Future: A Psychological Analysis of Supermax and Solitary Confinement, 23 N.Y.U.
Rev. L. & Soc. Change 477, 509 (1997) (noting that posttraumatic stress disorder is
frequently found in torture victims); ¢f. Sana Loue, Immigration Law and Health § 10:46
(2001) (recommending evaluating for post-traumatic stress disorder immigrant-client
who has experienced torture).* By contrast to “severe pain,” the phrase “prolonged
mental harm” appears nowhere else in the U.S. Code nor does it appear in relevant
medical literature or international human rights reports..

* The DSM-IV explains that posttraumatic disorder (“PTSD™) is brought on by exposure to traumatic
events, such as serious physical injury or witnessing the deaths of others and during those events the
individual felt “intense fear” or “horror.” /d. at 424. Those suffering from this disorder reexperience the
trauma through, inter alia, “recurrent and intrusive distressing recollections of the event,” “recurrent
distressing dreams of the event,” or “intense psychological distress at exposure to internal or external cues
that symbolize or resemble an aspect of the traumatic event.” Id. at 428. Additionally, a person with PTSD
“[plersistent{ly]” avoids stimuli associated with the trauma, including avoiding conversations about the
trauma, places that stimulate recollections about the trauma; and they experience a numbing of general
responsiveness, such as a “restricted range of affect (e.g., unable to have loving feelings),” and “the feeling
of detachment or estrangement from others.” Ibid. Finally, an individual with PTSD has “[p]ersistent
symptoms of increased arousal,” as evidenced by “irritability or outbursts of anger,” “hypervigilance,”
“exaggerated startle response,” and difficulty sleeping or concentrating. /bid.






